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Ohio Power Siting Board,
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:
:
:
:
:
:
:
:
:

Ohio Supreme Court Case No. 2014-1198

Appeal from the Ohio Power Siting Board

Ohio Power Siting Board
Case Nos. 13-1177-EL-BGN

MERIT BRIEF OF APPELLANT JOSEPH J. GRANT

I. STATEMENT OF THE FACTS

Introduction. By approving the construction of the Scioto Ridge Wind Farm, the Ohio

Power Siting Board (“OPSB” or the “Board”) has failed to protect the interests of residents in

Logan and Hardin County. Although the Board utilized the statutory minimum setback distances

between wind turbines and nearby property, the bare minimum is not enough in this case. Based

on the Board’s approved setbacks, ice thrown from wind turbine blades can reach 500 feet on to

neighboring property. The Board approved the minimum setbacks without analyzing whether

the setback distances protect neighboring property from the potential of faulty blades being

thrown from a turbine. Additionally, the minimum setbacks permit turbine construction within

one half mile of Indian Lake State Park, forever ruining the scenic skyline surrounding the lake.

The Board has ignored the fact that the setback distances established in the Ohio Revised Code

are merely minimum allowable setback distances to turbines. The Board may properly extend

the minimum allowable setbacks to protect nearby property owners and the environment where

appropriate. For these reasons, the Board acted unreasonably by not extending the turbine

setbacks beyond the minimum allowed by law.
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The Project. On June 28, 2013, Hardin Wind, LLC, (“Hardin Wind”) a subsidiary of

EverPower Wind Holdings, Inc., filed with the Ohio Power Siting Board (“OPSB”) an

application for a certificate of Environmental Compatibility and Public Need for the Scioto

Ridge Wind Farm (the “Application”). (March 17, 2014 Opinion, Order and Certificates at 2

(hereinafter, the “Certificate”); App. A-7). The Application for the Scioto Ridge Wind Farm (the

“Project”) sought approval of a wind-powered electric generating facility of up to 176 turbines to

be constructed in Logan and Hardin Counties. (Certif. at 4; App. A-4) The Project is located

within 17,000 acres of leased private land in Lynn, McDonald, Roundhead, and Taylor Creek,

Richland, and Rushcreek Townships. (Applic. at 2; Supp. S-2). Indian Lake State Park is

located within .5 miles of the nearest turbine. (Applic. at 155; Supp. S-155).

Hardin Wind has identified eight turbine models of varying heights and capacity that it

may use for the Project. (Applic. at 11-12; Supp. S-11-12). The turbines range in height from

479 feet to 492 feet. (Id.). The capacity of the turbines range from 1.7 MW to 3.3 MW. (Id.).

Depending on which turbine model Hardin Wind selects for the Project, the total number of

turbines needed for the Project will vary accordingly to the MW capacity of the turbine. (Id.).

For instance, if Hardin Wind selects the 1.7 MW turbine, then it would be expected to construct

the maximum number of turbines approved by the OPSB (172) to maximize the total capacity of

the Project. (Id.). If Hardin Wind selects the 3.3 MW turbine, then it would be expected to

construct up to 91 turbines. (Id.). According to the Application, Hardin Wind selected the

Project area because the “site possesses some of the best terrestrial wind resource in the state,

manageable access to the bulk power transmission system, sufficiently low population density,

positive feedback from landowners and local officials, highly compatible land-use

characteristics, and few environmentally sensitive areas.” (Applic. at 26; Supp. S-26)
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Joseph Grant. Appellant Joseph Grant resides in Belle Center, Ohio. (Direct Testimony

of Joseph Grant at 1; Supp. S-296) (hereinafter “Grant”). Mr. Grant is a non-participant in the

Project, who owns property within the proposed Project area of the Scioto Ridge Wind Farm.

(Id.). Mr Grant’s petition for intervention in the proceeding at the Ohio Power Siting Board was

approved by the Board. (Certif. at 40; App. A-45). At the Board proceeding, Mr. Grant

challenged the siting of the turbines on the grounds that the turbines would be located too close

to non-participants homes, which would subject non-participant landowners to negative impacts

including “noise, shadow flicker[], devaluation of property, and loss of scenic views from their

homes. . .” (Grant at 1; Supp. S-296). Mr. Grant also raised the issue of blade shear and

challenged the Board’s approval of the Project without reviewing any study to determine a

setback specific to blade shear. (Transc. 33:3-24; Application for Rehearing at 2; App. 70).

Brief Procedural History. On June 28, 2013, Hardin Wind filed its Application with

the OPSB seeking approval for the Project. (Certif. at 3; App. A-8). Pursuant to section

4906.07(C), Revised Code, the Staff of the Public Utilities Commission of Ohio (“Staff”) filed

its Staff Report of Investigation of the Application. (Certif. at 40; App. A-45). Throughout the

proceedings, the Board granted motions to intervene of the Ohio Farm Bureau Federation (“Farm

Bureau”), Joseph Grant, Deb Grant, Michael Shepherd, Diana Shepherd, Marilyn Hampton and

Kent Hampton. (Certif. at 40; App. A-45). Deb Grant, the Shepherds and the Hamptons

withdrew as parties to the case. (Id.). On January 15, 2014, EverPower conducted a local public

hearing in Kenton, Ohio. (Id.). On January 21, 2014, Hardin Wind, the Farm Bureau, and the

Staff of the Ohio Power Siting Board (“OPSB Staff”) filed the Joint Stipulation and

Recommendation (“Stipulation”) with the Board requesting approval of the Application as

modified by the Stipulation. (Stip. at 1; Supp. S-276). The Board held an adjudicatory hearing
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on January 22, 2014 to determine whether the Stipulation should be adopted by the Board.

(Certif. at 41; App. A-46). On March 17, 2014, the OPSB approved the Stipulation granting the

Certificate to construct the Project, which will consist of up to 172 wind turbines with a total

generating capacity of up to 300 megawatts (MW). (Certif. at 4; App. A-9)

Following the Board’s issuance of the Certificate, Mr. Grant filed his Application for

rehearing with the Board on April 16, 2014. (Entry on Rehearing at 2; App. A-50). On May 19,

2014, the Board denied Mr. Grant’s Application for Rehearing. (Entry on Rehearing at 17; App.

A-65). On July 15, 2014, Mr. Grant filed his Notice of Appeal with the Supreme Court of Ohio

and Ohio Power Siting Board. (Notice of Appeal at 1; App. A-1).

II. LAW AND ARGUMENT.

A. Standard of Review.

On review, the Supreme Court of Ohio (the “Court”) must apply the same standard of

review to Ohio Power Siting Board determinations as the Court applies to orders of the Public

Utilities Commission of Ohio. Chester Twp. v. Power Siting Comm., 49 Ohio St.2d 231, 238,

361 N.E.2d 436 (1977); R.C. 4906.12. Section 4903.12, Revised Code, provides that an order

“shall be reversed, vacated, or modified by this court only when, upon consideration of the

record, the court finds the order to be unlawful or unreasonable. In re Application of American

Transmission Systems, Inc. et al., 125 Ohio St. 3d 333; 2010-Ohio-841; 928 N.E.2d 427, ¶17. A

determination of the Board is “unreasonable” if it is “manifestly against the weight of the

evidence and so clearly unsupported by the record as to show misapprehension, mistake, or

willful disregard of duty. Chester Twp. v. Power Siting Comm., 49 Ohio St.2d 231, 238, 361

N.E.2d 436 (1977). The Board “must show, in sufficient detail, the facts in the record upon

which the order is based, and the reasoning followed” to reach its conclusion. Indus. Energy
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Users-Ohio v. Pub. Util. Comm., 117 Ohio St.3d 486, 2008-Ohio-990, ¶30. The Board “abuses

its discretion if it renders an opinion on an issue without record support.” Id.

B. Standard for Certification of a Major Utility Facility.

No person may construct, operate, and maintain a major utility facility without first

obtaining a certificate for the facility from the Board. R.C. 4906.04. The Board must hold a

public hearing to determine whether to issue a certificate of environmental compatibility and

public need. R.C. 4906.07. In granting a certificate to construct a major utility facility, the

Board must determine that the proposed project satisfies eight specific, independent criteria.

R.C. 4906.10(A). In regards to Mr. Grant’s appeal, the following determinations are at issue:

(i) The nature of the probable environmental impact;

(ii) That the facility represents the minimum adverse environmental impact, considering

the state of available technology and the nature and economics of the various alternatives, and

other pertinent considerations; and

(iii) That the facility will serve the public interest, convenience and necessity. R.C.

4906.10(A)(2), (3), (6).

Proposition of Law No. 1.

The Ohio Power Siting Board erred by issuing the certificate to construct a wind-powered
generation facility to Hardin Wind, LCC because the proposed setbacks of the wind
turbines from non-participating land owners’ property lines are inadequate to ensure the
health, safety, and well-being of the public, in violation of R.C. 4906.10.

i. Ohio’s Minimum Setback Provisions

The Board acted unreasonably by not extending the setbacks from the turbines beyond

the minimum setbacks required by statute. The danger of ice throw, blade shear, and the

proximity of the turbines to Indian Lake State Park necessitate greater setbacks than the bare

minimum setbacks that the Board can legally approve. At the time the Board approved the
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Certification, Section 4906.20 (B)(2), Revised Code, provided that [1] the “minimum [setback]

shall be equal to a horizontal distance, from the turbine's base to the property line of the wind

farm property, equal to one and one-tenth times the total height of the turbine structure as

measured from its base to the tip of its highest blade and [2] be at least one thousand one

hundred twenty-five feet in horizontal distance from the tip of the turbine's nearest blade at

ninety degrees to the exterior of the nearest, habitable, residential structure, if any, located on

adjacent property at the time of the certification application.” R.C. 4906.20(B)(2).1

With respect to the property line setback, the tallest turbine in the Application is 492 feet

in height. (Application at 142; Supp. S-142). As such, the minimum property line setback from

the base of each turbine is 541 feet. (Id.). The distances between the non-participants’ property

lines to the proposed turbines ranges from 549 feet to 2,637 feet. (Id.). In regards to the

residential structure setback, the longest rotor diameter of a proposed turbine model is 400 feet,

which yields a 950 feet setback. (Id.). The nearest non-participating residential structures to a

proposed turbine ranges from 1,335 to 4,047 feet. (Id.).

ii. The approved setbacks do not provide sufficient distance from potential ice throw
from the turbines.

The Board’s Certificate is unreasonable because it recognized that ice throw is a potential

danger within 1,092 feet of a turbine yet the Board approved turbines within 451 feet of adjacent

property lines. (Certif. at 12, 14; App. A-17, A-19). Ice throw occurs when ice builds up on the

1 On June 16, 2014, House Bill 483 was signed into law, which increased the new setback requirements to 1,125 feet
in horizontal distance from the tip of the turbine’s nearest blade at ninety degrees to the property line of the nearest
adjacent property at the time of the certification application. R.C. 4906.20(B)(2)(a). The law became effective on
September 15, 2014. This change in the law represents a major sea change in public policy regarding the siting of
wind turbines in Ohio. The Ohio General Assembly recognized that the old setbacks did not provide enough
distance from the nearest turbine to allow adjacent property owners safety and full enjoyment of their property.
For instance, under the new law, the setbacks for Hardin Wind’s Project would be increased from at least 451 feet to
at least 1,125 feet from the nearest adjacent property line. Hardin County and Logan County residents should not be
held to the old minimum setback requirements that do not reflect the current law and public opinion towards wind
turbine siting.
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rotor blades of a turbine and is subsequently thrown off the rotor blade when temperatures rise

causing the ice to thaw. (Applic. at 87; Supp. S-87). When the rotors begin spinning, the ice is

thrown from the blades over four hundred feet to the ground. (Id. ). The Staff used the findings

of an independent German study that recommended that turbines be located a distance at least

150 percent of the sum of the hub height and rotor diameter from an occupied structure. (Staff

Report of Investigation at 38-39; Supp. S-238-239). Based on the study, the turbines would need

to be located a distance of 1,092 feet from any “occupied structure of heavily traveled road.” (Id.

at 39; Supp. S-239).

The Board approved the minimum setbacks even though these setback distances present

clear dangers to non-participating landowners. Non-participating property owners with property

located within a 1,092 feet range of a turbine will be at risk from damage caused by ice throw.

The closest non-participating property line is 549 feet away from a turbine. However, the Staff’s

recommended ice throw setback is 1,092 feet; thus, ice is likely to be thrown from turbines onto

neighboring property. When non-participating property owners venture approximately 200 feet

from their home (based on the 1,335 feet setback from turbine to nearest residence), they will put

themselves at risk by simply standing on their own property within the range of ice throw. The

Staff also recognized the inconsistency in the setback provisions at the public evidentiary

hearing:

Mr. Grant: My question is, again, if someone was walking on the edge
of their property, 541 feet from a 500 foot turbine, they
would be closer than 1,092 feet to the turbine, so, again,
they could possibly be injured, correct?

Staff: That is correct. (Transc. 81:6-11).

Despite the obvious safety hazard and infringement upon non-participating property

owners’ enjoyment of their property, the Board approved the siting of turbines within 451
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feet of adjacent property. This decision was patently unreasonable since it ignores a

known risk of harm to non-participant property owners.

Second, the non-participating property owners are, from a practical standpoint, prohibited

from building and enjoying a residential structure on their property that is within 1,092 feet of a

turbine. (Transc. 35:2-16). Although the Certificate does not prohibit non-participants from

building within 1,092 feet of a turbine, the ice throw setback will effectively deter such activity.

Hardin Wind witness Speerschneider stated that property owners could, if they chose, build a

residential structure within 1,092 feet of a turbine after the Project is approved by the

Commission. (Transc. 35:9-16). But why would anyone do that? If the Commission has already

found that existing structures cannot “reasonably” be that close to a turbine, it would be

unreasonable for a non-participating property owner to build on that piece of his/her property.

Strikingly, it appears that the Staff never even contemplated recommending a greater

setback than the minimum required by law.

Mr. Grant: Okay. So this is a question I asked Mr. Speerschneider and I’d like
to ask you, too. If I had a property that had two acres and a house
was on one end of it and a turbine was 541 feet away from the end
of the property line, would it be safe to build a house in that area,
you know, because you’ve got one acre here with your house on it,
you’ve got another acre right here, could I put another house right
here and I’d still be on the edge of my property. I’d be closer than
the recommended distance, would that be safe to do that?

Staff: That’s going to be the responsibility of the property owner.
Because what needs to be understood is that we have an
application that’s in front of the Staff for investigation and we’ve
written a Staff report. At the time of that investigation we’re
dealing with the most available information. So if a certificate is
issued, one that’s allowed and constructed and then a house is built
after the certificate, then those types of things are not incorporated
into our investigation, nor the certificate. So, therefore, the
property owner is going to have to take it upon their own risk of
what they think they should do in that situation. (Transc. 82:5-
83:3)
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Time does not stop when a Board certificate is issued. People in the Project area will continue to

live their lives, albeit in the unsightly shadows of numerous wind turbines. Some non-

participating property owners may want to utilize their property in a different manner than the

way in which their property was used when the Ohio Power Siting Board Staff investigated this

Application. Rather than review the Application in a vacuum, the Staff should have considered

future property use and extended the setbacks to at least 1,092 feet from a turbine to an adjacent

property line. Accordingly, the Board’s Certificate approving the minimum setbacks is

unreasonable.

Third, the Staff Report of Investigation recommended the 1,092 feet setback from an

“occupied structure,” not just a “residential structure” as provided for in the minimum setback

statute. The record is devoid of any investigation into the proximity of “occupied (non-

residential) structures” from turbines. Without this information upon which to rely, the Board

has disregarded its own Staff’s Report and, consequently, put non-participants directly in harm’s

way. For these reasons, it was unreasonable for the Board to establish the distance of the

minimum setbacks from non-participating property lines within 1,092 feet of a turbine.

iii. The Board’s decision is unreasonable because the approved setbacks do not
account for blade shear.

The Board’s Certificate is unreasonable because the record did not include sufficient

information to determine whether the minimum setbacks accounted for blade shear. “Blade

shear occurs when a turbine blade, or segment, separates from the rotor and is thrown or drops

from the tower.” (Staff Report of Investigation at 37; Supp. S-237). Section 4906-17-08(A)(5),

Administrative Code, requires the Applicant to “evaluate and describe the potential impact from

blade shear at the nearest property boundary, including its plans to minimize potential impact if

warranted.” The Board found that there is “minimal risk to human life and safety as a result of
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blade shear . . .” (Certif. at 36; App. A-41). Hardin Wind’s witness Speerschneider testified that

the risk of injury from blade shear is “extremely low,” but he did not provide any corroborating

or supporting proof, other than anecdotal evidence. (Transc. 33:20-21). At the public hearing,

Mr. Grant established on cross-examination that an adjacent property owner could be injured by

a falling blade from a turbine on the adjacent property at a setback distance of 541 feet. (Transc.

78:21-79:8).

Additionally, the Staff did not require a study into the setback requirements related to

blade shear. (Staff Report of Investigation at 37; Supp. S-237). Justice Stratton warned of this

type of complacent inaction of the Board in In re Application of Buckeye Wind, LLC, 127 Ohio

St. 3d 1464, 2010-Ohio- 6140, 938 N.E.2d 365 (J. Stratton, dissenting). In that case, speaking

for the dissent, Justice Stratton found the lack of any evidence regarding the projected distance of

blade throw unreasonable. Id. at ¶51. Like the Staff Report of Investigation in this case, the

Staff member in Buckeye Wind did not “even attempt to calculate the distance a blade could fly,”

but nevertheless, the Staff member signed off on the report. Id. at ¶50. Under these

circumstances, the Board should withhold a certificate until the appropriate setbacks are

determined. Id. at ¶51. Consequently, to ensure the safety of residents in Logan and Hardin

County living in the Project area, the Board’s decision must be reversed.

iv. The Board’s decision is unreasonable because the approved setbacks do not
provide sufficient distance from Indian Lake State Park.

The Board’s Certificate is unreasonable because it did not extend the minimum setbacks

from Indian Lake State Park. The Board’s rules require Hardin Wind to “describe the identified

recreational areas within one mile of the proposed project area in terms of their proximity to

population centers, uniqueness, topography, vegetation, hydrology, and wildlife; estimate the

impact of the proposed facility on the identified recreational areas; and describe plans to avoid,
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minimize, or mitigate any adverse impact.” O.A.C. 4906-17-08(D)(5). Indian Lake State Park is

located within .5 miles of the nearest turbine. (Certif. at 9; App. A-14). Indian Lake has 94

miles of scenic public shoreline around the 5,800-acre lake. (Applic. at 155; Supp. S-155). The

lake was constructed in 1851. (Id.). In 1949, the Department of Natural Resources designated

the area a state park. (Id.). The park is utilized for many recreational activities, including

boating, fishing, camping, hiking and biking. (Id.). The Division of Parks and Recreation

currently operates and maintains “parking lots, boat launching ramps, boat docks, fishing piers,

camping facilities, a Nature Center, two swimming beaches, hiking trails, a paved bike path,

bicycle and boat rental, miniature golf, basketball and volleyball courts, playgrounds, and picnic

areas.” (Id.).

Hardin Wind admits that “turbines will likely be visible throughout most of Indian Lake

State Park,” with up to 172 turbines visible, depending on the vantage point in the park. (Applic.

at 156; Supp. S-156). A visual impact analysis filed with the Board by Hardin Wind provides

digital renderings of views from Indian Lake State Park with the constructed turbines. (Applic. at

155; Ex. R Figures 14, 17; Supp. S-192-195). 2 As expected, the views show the lake virtually

surrounded by wind turbines. The Staff Report of Investigation noted that “[w]ind turbines

would be visible from multiple vantage points at [Indian Lake State Park]” and that “the size of

the turbines limits the extent to which they can be obscured from view;” however, the Staff made

no recommendation to increase the setback from Indian Lake to mitigate the impact of the

Project on this beloved state park. (Staff Report at 22-23; Supp. S-223-224). For that matter, the

Staff made no recommendations at all related to the proximity of the wind farm to Indian Lake

2 For electronic versions of the visual impact analysis, see
http://dis.puc.state.oh.us/TiffToPDf/A1001001A13G01B02733F73764.pdf
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State Park and, apparently, found no potential problem with constructing these industrial

behemoths so close to a state park.

The Board also approved the siting of the turbines so close to Indian Lake State Park with

little apparent concern. At page 9 of the Certificate, the Board found that “[t]wo recreational

areas are located within three miles of the wind turbine project area, both located in Logan

County: Indian Lake State Park, which is approximately .5 miles from the nearest turbine and is

the largest recreational area in the vicinity . . .” (Certif. at 9; App. A-14). The Board then

echoed the Staff’s passive assessment of the visual impact on Indian Lake State Park: “While

visual impacts would be reduced to varying degrees by topographical and vegetative screening,

the size of the turbines limits the extent to which they can be obscured from view.” (Id.). After

paying lip service to the rules requiring the Board to review the impact on recreational areas, the

Board moved on without making any recommendations to the plan to construct wind turbines

within .5 miles of Indian Lake State Park.

As a result of the Board’s decision, the 65 year old state park will be substantially

changed forever. The view of turbines surrounding the scenic landscape of the lake will pollute

the skyline. The serene escape to nature at Indian Lake State Park will now be the location of

massive industrial construction and 492 foot tall power plants. Of course, the sad irony is that

this Project is supposed to promote green energy and environmental stewardship. The protected

state park should not have to sacrifice any of its natural beauty enjoyed by the public so that

Hardin Wind can sell renewable energy. Unfortunately, Hardin Wind, the Staff and the Board are

forcing that unalterable sacrifice. The decision of the Board to approve the turbines so close to

Indian Lake State Park is not only unreasonable, it is unconscionable.
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III. CONCLUSION.

Appellant Joseph J. Grant respectfully submits that the Board’s March 17, 2014 Opinion,

Order and Certificate and May 19, 2014 Entry on Rehearing in OPSB Case. No. 13-1177-EL-

BGN are unlawful to the extent that the Board unreasonably approved the minimum setbacks for

the Scioto Ridge Wind Farm. Accordingly, the Court should direct Appellee OPSB to correct

the error complained of herein by establishing minimum setbacks that protect non-participating

property owners living on adjacent property to a wind turbine.
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